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Are you ready?

The Council Directive (EU) 2017/1852 on tax dispute resolution mechanisms in the European
Union (EU) (“Directive”) was published in the Official Journal L 265 on 14 October 2017. It came
into effect on 1 January 2019 and should be transposed by the Member States by 1 July 2019.

Its main objective is to create a fairer tax environment by establishing an effective and efficient
procedure for resolving disputes for the proper functioning of the internal market. As a
supplementary legal instrument, taxpayers should be aware of it in order to better and more
effectively seek protection of their rights.

Why the need to
implement a tax
dispute resolution
system in the EU?

Double taxation is a major
issue within the single market
and creates barriers to cross-
border investment, but, in
most cases, the attempt to
eliminate double taxation
results in double non-taxation.
Both double taxation and non-
taxation distort competition.
Around 900 tax dispute
resolution procedures are
currently ongoing at the EU
level, with a total value of more
than EUR 10 billion.

Although there are some
mechanisms in place,
including, for example, the
mutual agreement procedure
(MAP) within Double Tax
Treaties and the European
Union Arbitration Convention
(90/463/EEC), in practice
those do not achieve effective
resolution of such disputes in
all cases in a timely manner. In
addition, for various reasons,

some EU countries have little
or even no experience with this
mechanism. As a result, there
is a need to harmonise the
framework for the resolution

of disputes. That should
contribute to legal certainty
and a more business-friendly
environment in the EU.

What are the most
important procedural
mechanisms that the
Directive establishes?

The Directive is part of the
European Commission Action
Plan released in July 2015 on
fair and effective taxation of
EU businesses, and represents
a solution that would eliminate
double taxation in the EU

until the implementation of

the Common Consolidated
Corporate Tax Base (CCCTB).
The Directive addresses issues
that arise when two or more
countries claim the right to tax
the same income or profits.
These situations may occur
either due to inconsistencies in

national legislation or because
of different interpretations of a
double tax treaty.

To summarise the Directive’s
text from a procedural
perspective, we outline

below the essential steps a
taxpayer would have to take:
from the first steps (making

a complaint) to the final
decision, through the various
mechanisms, depending on
the various possible situations,
taking into account the
position of the authorities and
taxpayer involved.

This procedure is triggered
by a complaint filed with

the tax authorities of the
Member States concerned

by a taxpayer affected by
double taxation due to the
application of the national tax
laws by one of the authorities.
If the Member States approve
this complaint, they have

to reach an agreement

within two years (the mutual
agreement procedure), with
the exceptional possibility

of extending this period for



another year at the justified
request of any of the Member
States involved. If the Member
States reach an agreement,
their decision is binding for
the competent authorities and
enforceable for the taxpayer.
The most important scenario
is when the Member States
involved in settling the issue
cannot reach an agreement,
or they reject or ignore the
taxpayer’s request to settle the
dispute. These are all sensitive
elements under the current
procedural rules applicable

to the elimination of double
taxation, which the Directive is
trying to solve.

In conclusion, this Directive
provides a series of procedural
rules extending and refining
the present dispute resolution
mechanisms in the EU to avoid
double taxation that may arise
between EU Member States
due to the interpretation and
application of agreements and
conventions.

When does the
Directive become
applicable? How can
we apply it and on
which litigation issues?

The Directive has to be
transposed into national law
so that it can be applied, with
the deadline set as 30 June
2019.

As regards the practical
application, the procedures
set out by the directive will
apply to any complaint lodged
after 1 July 2019 on disputes
relating to income or capital
acquired in a financial year
starting on or after 1 January
2018.

This Directive is intended to
overcome the deficiencies
observed in practice, thus

we can conclude, without

any reservation, that it
represents a significant
improvement in the current
EU tax dispute resolution rules
through the implementation
of a mandatory tax dispute
settlement mechanism, by
setting clear deadlines and
imposing stronger rules in
order to achieve a solution for
double taxation issues.

Finally, yet importantly, the
perspective of the Court

of Justice of the European
Union in the interpretation of
the matters regulated by the
Directive under the procedure
of preliminary queries is
expected to contribute to
increased legal certainty
and better protection of the
taxpayers involved in such
non-litigious tax disputes.
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